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duty to defend it or be bound by that judgment. In the case of 
warranty of title to personalty it is generally established that a vendor 
after notice of suit against his vendee by one claiming a superior title, 
must defend or the judgment will be conclusive against him in an action 
by his vendee for recoupment. Boyd v. Whitfield (1858) 19 Ark. *447; 
Bevan v. Muir (1909) 53 Wash. 54, 101 Pac. 485; see Jordan v. Van 
Duzee (1917) 139 Minn. 103, 165 N. W. 877; Smith v. Williams (1903) 
117 Ga. 782, 45 S. E. 394 (semble). However, where a warranty of 
quality is concerned that doctrine has not been applied and it has been 
held in the few cases that have involved this point that the original 
vendor is not bound by a judgment against his vendee, Smith & Welton 
v. Moore (1875) 7 S. C. 209, though the judgment against the vendee 
may be prima facie evidence of the issue in an action against the orig- 
inal vendor. Reese v. Miles (1897) 99 Tenn. 398, 41 S. W. 1065. The 
reason is a real one, since in the suit against the vendee the jury 
decides only that there was a breach at the time of the resale, while in 
the action by the vendee the jury must consider the warranty as of the 
time of the original sale. Smith & Welton v. Moore, supra. The 
quality of an article such as eggs, see Reese v. Miles, supra, or of cotton, 
Smith & Welton v. Moore, supra, or the soundness of a horse, may 
change from day to day, and hence the judgment of the jury in the 
first action cannot be conclusive in the second action. But in those 
cases where the quality of the article does not change, there seems to be 
no good reason why the judgment in the first case should not be con- 
clusive. The law on this point being yet unsettled, it is suggested that 
the distinction taken between warranties of title and of quality of 
personalty should be applied only where the quality is subject to change 
and not where it remains stable. The instant case both on authority 
and principle seems well decided. 

Waters and Watercourses — Obstruction of Diffused Surface 
Water by Lower Owner. — The defendant, a lower owner, erected a 
dike which obstructed the flow of surface waters from the upper lands, 
causing the water to back upon the plaintiff's land to the injury of his 
crops. In an action for damages, held, the defendant was privileged 
to ward off diffused surface waters even to the damage of the upper 
owner. Johnson v. Leazenby (Mo. 1919) 216 S. W. 49. 

Although a lower owner may not obstruct the flow of surface waters 
which come onto his land in a stream or natural watercourse, 
Miller v. Eastern Ry. (1915) 84 Wash. 31, 146 Pac. 171; Shinner v. 
Gt. Northern Ry. (1915) 129 Minn. 113, 151 K W. 968, in most juris- 
dictions he may protect his lands from diffused surface waters, even 
to the damage of the upper proprietor. Goll v. Chicago & A. Ry. 
(1917) 271 Mo. 655, 197 S. W. 244; Earvie v. Caledonia (1915) 
161 Wis. 314, 154 N. W. 383; Gibson v. Duncan (1915) 17 Ariz. 329, 
152 Pac. 856; Gould, Waters (3rd ed.) § 275. No easement of flowage 
is gained because of the lower owner's past submission. Clay v. Pitts- 
burgh (1905) 164 Ind. 439, 73 N. E. 904. Some jurisdictions, however, 
influenced by the civil law, regard the lower lands as servient to the 
upper and bound to receive the natural flow of diffused water there- 
from; Johnson v. Marcum (1913) 152 Ky. 629, 153 S. W. 959; Lamb v. 
Stone (1917) 178 Iowa 1268, 160 K W. 907; Galbreath v. Eophins 
(1911) 159 Cal. 297, 113 Pac. 174 (semble) ; 1 Wiel, Water Eights 
(3rd ed.) §348; and so long as the volume is not increased, the upper 
proprietor is permitted to divert the diffused waters into an artificial 
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channel in the interest of good husbandry. Obe v. Pattat (1911) 
151 Iowa 723, 130 N. W. 903. The final test in several jurisdictions 
appears to be a balance of conveniences. Thus some courts, which 
follow the instant case, require the lower owner, where several methods 
of alleviation are open to him, to use that method which will do least 
harm to the upper lands, if it is not unreasonably more expensive. 
Jackson v. Keller (1910) 95 Ark. 242, 129 S. W. 296; Holman v. Rich- 
ardson (1917) 115 Miss. 169, 76 So. 136. And on the other hand, 
some of the courts which followed the civil law permit the owners of 
urban lands to obstruct surface water. Shanan v. Brown (1913) 
179 Ala. 425, 60 So. 891; contra, Johnson v. Harcum, supra. As a 
matter of positive law, the majority of recent decisions recognizes the 
doctrine of the instant case; but see Wiel, op cit. § 348; though there 
is no heavy balance of social convenience in favor of permitting the 
lower owner to save his land if other lands are made useless thereby. 

Wills and Administration — Revocation — Effect of Adoption of 
Child. — In an action to quiet title, held, the adoption of a child by 
the testator, subsequent to the making of his will, effected an alteration 
in the will in the same manner as would birth of issue, under a 
statute providing that such issue should receive the same share of the 
estate as he would be entitled to if the testator had died intestate. 
Breyer v. Schrich (Kan. 1919) 185 Pac. 30. 

The statutes of adoption in the various states define the status of 
adopted children and, being in derogation of the common law, are 
strictly construed. Keegan v. Geraghty (1881) 101 HI. 26, 39. It is 
to these statutes that reference must be had for definition of the 
capacity to inherit, and not to the statutes of descent and distribution 
which lay down the general rules of inheritance. Fosburg v. Rogers 
(1893) 114 Mo. 122, 21 S. W. 82. The effect of most statutes of 
adoption is to give adopted children all the rights and subject them to 
all the duties of the legal relation of parent and child; Estate of 
Newman (1888) 75 Cal. 213, 16 Pac. 887; and where this is so, an 
adopted child by the great weight of authority is, as to capacity to 
inherit, within the class of "child", "issue" or similar phrase of the 
particular statute of descent and distribution. Riley v. Bay (1913) 
88 Kan. 503, 129 Pac. 524; Patterson v. Browning (1896) 146 Ind. 160, 
44 K E. 993; contra, Phillips v. McOonica (1898) 59 Oh. St. 1, 51 
N. E. 445. Similarly, where the rights of an adopted child conflict 
with those of a surviving widow, the tendency is to give_ the former 
the status of a child born in wedlock. Sayles v. Christie (1900) 
187 111. 420, 58 F. E. 480; Marhover v. Krauss (1892) 132 Ind. 294, 
31 N. E. 1047; contra, Morse v. Oslorne (1910) 75 2ST. H. 487, 77 Atl. 
403. By clear analogy the holding should be general that the adoption 
of a child would effect a revocation of a previously drawn will, in the 
same manner as the subsequent birth of issue, but there is a decided 
conflict of authority on this point, certain decisions stressing the 
beneficent policy of the statute of adoption and construing it liberally; 
Flannigan v. Howard (1902) 200 HI. 396, 65 N. E. 782; Sandon v. 
Sandon (1905) 123 Wis. 603, 101 K W. 1089; Hilpire v. Claude 
(1899) 109 Iowa 159, 80 IT. W. 332, others adhering strictly to the 
letter of the statute, in favor of the common law and the established 
law of wills. Goldstein v. Hammell (1912) 236 Pa. 305, 84 Atl. 772; 
Bavis V. Fogle (1890) 124 Ind. 41, 23 IT. E. 860; In re Gregory's Estate 
(1896) 15 Misc. 407, 37 N. T. Supp. 925. 



